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attempted to appeal a non-appealable order, the Court of 
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In discussing the issues, Judge Hand pointed out 
that a sense of justice should prompt this Court to 
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THE APPELLEE IS IN ERROR WHEN HE STATES 
THAT THE DISTRICT COURT DID NOT "REFUSE" 
THE INJUNCTIVE RELIEF SOUGHT BY AAACON 


We note that the validity of the agency agree- 
ment containing the restrictive covenant, which agreement is 
the basis of the relief sought below, is not in dispute. 
Appellee does not deny the signing of the agreement by both 
parties nor that the parties acted under the agreement until 


4ts culmination. 


Accordingly, appellee's argument that the District 
Court did not "refuse" the injunctive relief sought by Aaacon 


is specious. By failing to grant the preliminary injunction, 


the Court below allowed Bruin to continue violating the re- 


strictive covenant of the agreement. We submit that the failur> 


to act was a denial of the injunctive relief requested. Any 
other interpretation would seem to be tortured and would be 


playing with semantics. 


Appellee further argues that "4t is clear from the 
context that the ‘denial without prejudice' is purely inciden= 
tal to the portion of the order which transferred the matter 


to the Central District of California." 


ie respectfully submit that such conclusion is not 
as clear as it appears to appellee. ‘The denial of the prelim- 


{nary injunction can hardly be called "purely incidental" when 


the Court below could very well have granted the preliminary 
injunction and still transferred the case to the California 
Federal Court. Conversely, 4t could have granted the injunc- 
tion and could have declined to transfer. Neither act was, or 
is, dependent upon the other and, thus, neither can be described 


as "purely 4ncidental" to the other. 


Each of the cases cited by appellee on pages 3 and 
4 of his brief in support of his contention that deferment to 
another day on the matter does not constitute a "refusal" to 
dissolve or grant an dnjunction are entirely inapposite. In 
each of these cases the lower Court Judge was making a ruling 
as to the manner in which he himself would try an issue ina 
civil action pending before himself. In other words, each rul- 
ing was p rely a local internal decision. This is hardly the 
case in the instant matter where the judge below, in effect, 
did not defer the ruling upon the 4njunction (despite the lanru: 


of “without prejudice” used by him). On the contrary, ne actua | 


denied the application since he was not taking a step in contro 


ling the litigation before him. He sent it out of the district 


and that is the focal issue in the matter at bar. 


CONCLUSION 


In view of the fo: oing, as well as all other paper 
submitted to this Court, the appellan* respectfully urges that 


the Order of the Court below be reversed and that a mandamus be 


issued directing the Court below to recall the case trans- 


ferred to California. 
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